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RECENT CASES. 

Right of Alien to Hold U. S. Lands. — Billings etal. v. Aspen Mining 
Co. etal., 51 Fed. Rep. 338. Sec. 2319 Rev. Statutes declares, " that 
all * * * mining deposits in lands belonging to the U. S. * 
* * are free * * * to exploration and purchase * * * 
by citizens of the U. S. and those who have declared their inten- 
tion to become such." Shiras J., held, in the above case, that this 
did not exclude an alien who, with others, had explored and located 
on such lands from holding the same against all the world except 
the U. S., though he was not a citizen and never intended to 
become one. "To hold that, after Wood had expended time, 
labor and money in prospecting and locating the mine, they could 
oust him therefrom * * * would be nothing short of 
legalized robbery." This right of ouster resides alone in the U. 
S. , which might, by proper proceedings, deprive him of the bene- 
fits of holding the location through the right of escheat. The 
question of the descent of such lands, to the heirs of the alien, 
would, however, be regulated by the laws of the State in which 
said lands are situated, and not by the Federal statutes. 

Constitutional Law — Jurisdiction of State and Federal Courts. — 
In re Fox, 51 Fed. Rep. 427. A person under bail to answer an 
indictment in a federal court was arrested and confined for a 
crime against the State of California on habeas corpus proceedings ; 
the United States District Court for the Northern District of Cali- 
fornia decided that in the absence of any conflict between the 
State and federal authorities as to the custody of the criminal, he 
could not be discharged from custody of the State officers by vir- 
tue of the federal indictment against, him. 

Permanent Damages — Transfer of Title — Mitchell et al. v. 
Metropolitan El. R'y Co. et al., 31 N. E. Rep. 260 (New York). 
Damages were awarded in the court below to plaintiff for 
easements taken on his property by defendants in operating 
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their road, and defendants were enjoined from further opera- 
tion until they paid a certain further amount for permanent 
damages. Defendants claimed that they had already paid for 
these under the following circumstances. One Schmarr (formerly 
the owner of said property) in 1880 brought a corresponding action 
for the permanent depreciation of the same property by the same 
company, but before trial, died, leaving a will. Letters testa- 
mentary were issued by the Probate Court to the executors 
appointed by him, who continued the suit and obtained judgment 
for all losses sustained and to be sustained. The Court instructed 
the jury that the verdict rendered would be full compensation and 
bar another suit. Defendants objected claiming that damages 
should be awarded only for past injuries. The judgment was 
sustained, however, and the amount paid. Meanwhile the Courts 
had declared Schmarr's will invalid, and the property was sold at 
auction to present plaintiff. Did he acquire the easement, already 
paid for, thereby? Parker J., says: "Only temporary damages 
should have been awarded to Schmarr, because the appropriation 
of the easements by defendants being unlawful was,, presumably, 
not permanent {Pond v. R. R., 112 N. Y., 186). This award 
would be a bar to another suit, only when,. (1) defendants had 
acknowledged permanency of the intended use and acquiesced in 
the increased damages {Lake -v. R. R., 104 N. Y. 268-293, or ( 2 ) 
if plaintiff had effectually vested the title in the real estate in the 
trustees, who obtained judgment. In fact he died intestate, the 
title, all easements and the claim for future damages vested in his 
heirs at law {Shepherd v. R. R., 117 N. Y. 442; Kernochan v. R. 
R., 128 N. Y. 559). Testator's claim for temporary damages, 
prior to his death, alone descended to his executors (Shepherd 
case, supra j Griswold v. R. R., 122 N. Y. 102). The Court did a 
great injustice to defendants when they allowed the executors a 
recovery of permanent damages, "but the consequences cannot 
be shifted to him upon whom has devolved the title to the estate 
of which Schmarr died seized." 

Construction of Deed — Restrictions. — Field v. City of Providence, 
24 Atl. Rep. 143. A recent number of the Atlantic Reporter 
records a Rhode Island case of some interest, which for some 
reason has been overlooked since its decision in 1887 and never 
before printed. It seems that in 1791 a certain John Field con- 
veyed to a number of his townsmen a parcel of land to be used 
for a burying ground, and for no other purpose; after nearly a 
century of such use the city of Providence- passed an act setting 



